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ttntteb States Court of glppeate 

District of Columbia 


No. 9221 


David A. Hart, Committee of Frank C. Berens, Insane, 

Mildred B. Hall, 

Bertha B. Boothby, 

Appellants, 

vs. 

District of Columbia, 

Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

Appellants (who are the Committee of Frank C. Berens 
and his children) appeal from a final decree (App. 17-20) 
dated November 29, 1945, of the District Court of the 
United States for the District of Columbia. 


o 


The District Court had jurisdiction. S. 11-301, D. C. 
Code 1940. This Court has jurisdiction of this appeal. 
S. 17-101, D. C. Code 1940. 


STATEMENT OF THE CASE 


Thirty-five years ago Frank C. Berens was adjudged in¬ 
sane and committed to St. Elizabeth’s Hospital as a dan¬ 
gerously insane patient (App. 2-5). 

His family consisted of his wife and three daughters, 
Mildred, eight, Dorothy, six, and Bertha, three. They lived 
in his home, 1847 California Street, Northwest, illis wife 
died June 26, 1928, and his daughter Dorothy died June 25, 
1941. His daughter Bertha is a widow with two infant 
children. Berens owned— 

(a) Premises 1847 California Street, valued at $7500.00 
but subject to mortgages of $5,000.00 and $1,000.00. Sub¬ 
sequently Berens’ parents took up the $5,000.00 mortgage 
and the $1,000.00 mortgage was paid off out of the estate. 

(b) Shares of stock in Randolph Hotel Company. This 
stock was redeemed by the Hotel Company and $1,000.00 
of the proceeds was used to pay the $1,000.00 mortgage. 

(c) Shares of stock in the Chas. Schneider Baking 
Company valued at $2,500,000, which has yielded an annual 
income of $350.00. 

On June 3, 1910 the Equity Court made a decree allow¬ 
ing $75.00 a month, or $900.00 a year, for the support of 
Berens’ family until further order of the Court (App. 5). 
This decree was neither altered nor rescinded and remains 
in force. 

On September 11, 1945 Berens’ present committee made 
a detailed report to the Court (App. 6-10). 
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On September 20, 1945 the Commissioners of the Dis¬ 
trict of Columbia filed a petition to recover over $18,000.00 
covering the cost of Berens’ maintenance at St. Elizabeth’s 
Hospital for the past thirty-five years (App. 10-15). 

Berens* children answered the Commissioners’ petition 
and requested the Court to refer the committee’s report 
and the petition to the Equity Branch of the Court for 
hearing and disposition (App. 17). 

The committee adopted as his answer to the Commis¬ 
sioners’ petition the answer of Berens’ children and his 
aforesaid detailed report (App. 17-18). 

On November 29,1945 the Motions Branch of the District 
Court entered an order granting the prayers of the afore¬ 
said petition of the Commissioners of the District of Co¬ 
lumbia and awarding the District of Columbia past main¬ 
tenance of over $1S,000.00 (App. 17-21). There were no 
findings of fact nor conclusions of law filed. 

The appeal in this case is from the above order. 


SUMMARY OF ARGUMENT 

One: On June 3, 1910, upon the appointment of a Com¬ 
mittee, Berens became a ward of the Court and his property 
passed into the hands of the Court for management and 
preservation. 

Two: Subsequent to June 3, 1910, the Equity Court pos¬ 
sessed exclusive jurisdiction and power to fix, in advance, 
the amount, if any, Berens was able to pay towards his 
maintenance. 

Three: The Equity Court never determined Berens’ 
ability to pay and never fixed any amount, in advance, to 
be paid for his maintenance, consequently nothing is due 
or owing by Berens ’ estate for past maintenance. 
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Four: There is no statute which obligates Herons' es¬ 
tate to pay maintenance subsequent to the appointment of 
a Committee and the assumption by the Court of jurisdic¬ 
tion over his estate. 

Five: Berens’ children having provided the means to 
perform the decree of June 3, 1910, they are the equitable 
owners of Berens’ estate. 

Six: The District of Columbia has no lawful claim 
against Berens’ estate for past maintenance. 

POINTS RELIED ON 

Point 1. In the light of the Committee’s report, the Dis¬ 
trict Court (sitting as a Motions Court )should have re¬ 
ferred the motion of the District of Columbia, in conjunc¬ 
tion with the Committee’s report, to the Equity Court for 
a full and complete hearing and determination of all the 
matters mentioned in the report, especially since this was 
at the request of the patient’s children and concurred in 
by the Committee. 

Point 2. In light of the facts set forth in the Commit¬ 
tee’s report, the District Court erred in paragraph 5 of the 
decree in directing the Committee to sue the patient’s chil¬ 
dren for an accounting. 

Point*. 3. The District Court erred in paragraph 3 of 
the decree in directing the sale of the patient’s stock in 
the Chas. Schneider Baking Company; it being a revenue 
producing asset, and except to raise money to reimburse 
the District of Columbia, as provided in paragraph 6 of 
the decree, there is no occasion now for its sale. 

Point. 4. The District Court erred in paragraph 6 of 
the decree in directing the reimbursement to the District 
of Columbia for the 35 years past maintenance of the pa¬ 
tient at Saint Elizabeth’s Hospital, because— 

(a) Through the 35 years of the patient’s commitment, 
sec. 4849, Revised Statutes, United States, (1940), Title 
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21, sec. 319, has been in force in the District of Columbia 
and was applicable to the patient’s status. 

(b) Outside of the foregoing Statute which provides for 
a contingent liability, there is no Statute applicable to the 
patient’s status. The Act of February 23, 1905, ss. 21-307, 
1940 D. C. Code, operates prospectively and applies where 
indigent patients subsequently acquire property, as in the 
Baker case, 39 App.D. C. 42, and the Fitzhugh case, 71 App. 
D. C. 290. 

(c) There is no common law obligation upon the pa¬ 
tient’s estate to reimburse the District of Columbia for 
past maintenance at St. Elizabeth’s Hospital. 

(d) The District of Columbia occupies the position of 
creditor of the patient’s estate and, assuming the legality 
of its claim, the District of Columbia is barred by limita¬ 
tions from recovery except for the three years immediately 
prior to the filing of its claim. 

Point 5. Sections 115(a-d), 1924 D. C. Code, confer¬ 
ring prospective jurisdiction over the persons and prop¬ 
erty of lunatics, create no rights in third parties nor obliga¬ 
tions or liabilities against the patient’s estate. 

Point 6. Since Berens possessed his present estate and 
had a dependent wife and family at the time of his adjudi¬ 
cation and commitment and for many years thereafter, the 
question whether his estate was ever liable for his current 
maintenance, in whole or in part, should have been deter¬ 
mined while he was being maintained, as provided by sec. 
4849, Revised Statutes United States. It is too late now 
to say what the outcome would have been had the question 
been raised at that time. 


I 
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ARGUMENT 

1. This appeal is from a decree of the District Court 
which awards to the District of Columbia a judgment for 
over $18,000.00 covering Berens’ maintenance at St. Eliza¬ 
beth's Hospital for the past 35 years (App. 17-21). 

The questions presented are: (1) whether the District 
of Columbia has a statutory claim against Berens’ estate 
for his past maintenance; (2) has the District of Columbia 
any enforceable lawful claim in the light of the circum¬ 
stances, and (3) has the Court power to appropriate Ber- 
ens’ estate to the payment of the District's unliquidated 
claim for 35 years past maintenance. 

2. Frank C. Berens, a married man with family and the 
owner of property, was adjudged insane and committed to 
St. Elizabeth’s Hospital as a dangerously insane patient in 
February 1910—St. Elizabeth’s being the insane asylum 
to which the insane of the District of Columbia are com¬ 
mitted by law and maintained, as a duty, at the expense of 
the federal and municipal governments. 

Upon the appointment, in June 1910, of a Committee for 
Berens’ estate, Berens became a ward of the Court and 
the Equity Court acquired jurisdiction over his property 
with “power and authority to superintend and direct” his 
affairs and to make such orders and decrees for the care of 
his person and the “management and preservation” of his 
property as it deemed proper. Act of June 30, 1902, 32 
Stat. 524, s. 115b D. C. Code 1924, s. 21-301 D. C. Code 1940. 
This statute, however, creates no contractual rights in 
third parties and imposes no obligations upon the insane 
or their property—it is purely procedural and operates 
prospectively. 

Ever since the inception of the District of Columbia, 
Congress has recognized that the welfare and security of 
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the family of an insane inmate of St. Elizabeth’s Hospital is 
paramount to paying for his maintenance in that institution. 
R.S. 4S49, s. 21-319, D. C. Code 1940. Compare s. 21-318, 
D. C. Code 1940. Consequently Congress has not ordained 
that a married man with family, upon becoming a ward 
of the Court and his property passing into its jurisdiction 
to be managed and preserved through an appointed com¬ 
mittee, shall pay for his current maintenance at St. Eliza¬ 
beth’s Hospital. 

This statute S. 21-319 provides as follows: 

“S. 21-319. Insane persons having property—In¬ 
quiry by board—Charge for care. 

Whenever it appears in the case of any insane per¬ 
son whose insanity commenced while he was a resi¬ 
dent of the District of Columbia that he is able to de¬ 
fray a portion, but not the whole of the expenses of his 
support and treatment in Saint Elizabeth’s Hospital, 
the board of visitors of the hospital is authorized to 
inquire into the facts of the case; and if it appears to 
the board, upon such inquiry, that such insane person 
lias property and no family, or has more property than 
is required for the support of his family, then, as a 
condition upon which such insane person, admitted or 
to be admitted upon the order of the Secretary of the 
Interior, shall receive or continue to receive the bene¬ 
fits of the hospital, there shall be paid to the superin¬ 
tendent from the income, property, or estate of such 
insane person such portion of his expenses in the hos¬ 
pital as a majority of the board shall determine to be 
just and reasonable, under all the circumstances.” 

This statute has not been superseded by any later legis¬ 
lation and it runs concurrently with other lunacy statutes. 
Speaking in reference to this statute, Mr. Justice Van Ors- 
del, in Depue v. District of Columbia, 45 App. D. C. 54, 
said: 


“Such an inquiry by some tribunal was a most bene- 
ficient provision for protecting those dependent upon 
the estate of the insane person and, at the same time, 
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preventing any surplus above the amount found neces¬ 
sary for that purpose from being diverted from the 
support of the patient. This jurisdiction, however, as 
we shall have occasion to observe, has been transferred 
by a later act from the Board of Visitors to the Su¬ 
preme Court of the District of Columbia.’’ 

Consequently if a married man, with family, be a ward of 
the Court and owns “more property” than is required for 
the support of his family, the Equity Court, in the exercise 
of its jurisdiction under s. 115b, 1924 D. C. Code, is em¬ 
powered by that Act and by the Act of March 3, 1903, 
s. 21-319, D. C. Code 1940, to fix, in advance, the amount to 
be currently paid while the maintenance is being furnished. 
This, of course, requires a judicial investigation of the 
ward’s circumstances and the determination by the Equity 
Court of the married man’s ability to pay—it is a condi¬ 
tion precedent to liability. Compare in re Hahto’s Estate , 
236 Wis. 65, 294 N.W. 500. 

Hence the District of Columbia, at any time since 
Berens’ commitment to St. Elizabeth’s Hospital 35 years 
ago, could have had the question judicially determined 
whether Berens was financially able to contribute towards 
his maintenance at the Hospital, and, if so, to have had 
fixed, in advance, the amount to be paid monthly. But ap¬ 
parently the District o fColumbia Commissioners, having 
knowledge from the Court records of Berens’ circum¬ 
stances and financial condition, considered it futile to make 
such application, as none was ever made. 

The futility of such application becomes apparent upon 
reading the Committee’s report (App. 6-10), where he 
said: 


“As Berens’ estate was insufficient to support his 
family, his wife went to work, and his mother-in-law, 
who lived with the family, gave her time to the house¬ 
hold and also contributed her meager means. Besides, 
money and property which Berens’ children have in¬ 
herited and acquired from their paternal grandpar- 
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ents, to the extent of $26,000.00, was consumed by the 
family.’’ 

3. Notwithstanding that the District of Columbia never 
asked the Equity Court to inquire into the ability of Ber- 
ens’ estate to pay for his maintenance and the Equity 
Court had not, in advance, fixed any monthly amount to be 
paid, the District of Columbia in September 1945, suddenly 
filed a petition to recover over $18,000.00 covering the 
ward’s 35 years’ past maintenance in the Asylum. In the 
ninth paragraph of its petition, the District said: 

“9. The past due indebtedness owing to the District 
of Columbia for maintenance and treatment of its pa¬ 
tient at St. Elizabeth’s Hospital now amounts to over 
$18,000.00 and is increasing at the rate of $2.45 per 
day; that a bill for said past due indebtedness is shown 
by the Committee's report to have been sent to the 
Committee by the District of Columbia; that notwith¬ 
standing the provisions of the Code of Law of the 
District of Columbia the Committee in his report states 
that he is unable to find any statutory liability for the 
payment of this bill.” 

Thus the premise upon which the District predicates lia¬ 
bility is that the ward was obligated by statute to pay for 
his maintenance, month to month throughout the 35 years, 
and, failing to do so, the aggregate of the maintenance is 
now a “past due indebtedness” owing the District under 
the statutes. We have found no such statutes. 

The petition of the District of Columbia came up in the 
Motions Court—the branch of the District Court where 
matters are disposed of in summary fashion upon a few 
moments reflection. And while it is the law that persons 
of unsound mind are regarded as special wards of the 
Court and any transaction which might result in financial 
loss to them or in depletion of their estate should be scruti¬ 
nized with great care, the Motions Court heard the peti¬ 
tion and in effect treated it as a motion for summary 
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judgment upon the pleadings in an adversary lawsuit be¬ 
tween siii juris litigants. 

Though it is the statutory duty of the District of Co¬ 
lumbia to support the dangerously insane committed by 
law to St. Elizabeth's Hospital, and no secondary liability 
therefor exists unless it is established and fixed in advance 
by the Equity Court (except in a situation arising under 
the Act of February 23, 1905, 33 Stat. 740, Chapter 738, 
s. 1, now s. 21-307, 1940 D. C. Code), the Motions Court, 
awed by the Commissioners’ petition, entered the appealed 
decree directing the reimbursement of over $18,000.00 for 
the ward'=s 35 years’ past maintenance at St. Elizabeth’s 
Hospital.; And to raise this money, the Motions Court di¬ 
rected the Committee to sell the ward’s home, to sell his 
income-producing shares of stock, to sue the ward’s chil¬ 
dren, and, besides, take from the children a pittance of life 
insurance to which they will become entitled upon their 
father’s death. The decree leaves in the ward’s estate only 
enough money to bury him when he dies and thus save his 
body from Potter’s Field. 

4. In Depue v. District of Columbia, 45 App. D. C. 54, 
where Depue, like Borens, was a ward of the Court and his 
property was under its supervision from the beginning of 
the insanity, the question whether Depue had “more prop¬ 
erty" than was required for the “support of his family” 
did not arise, as Depue had no family, and, having no fam¬ 
ily, he had no future need for his property except for his 
own maintenance. If Depue had had a wife and family, the 
result in his case would have been different! 

5. On June 3, 1910, the Equity Court made a decree 
(App. 5) setting apart out of Berens’ estate “until fur¬ 
ther order of the Court” $75.00 a month, or $900.00 a year, 
for the;maintenance of Berens’ family. This decree was 
neither altered nor rescinded and remains in force. Under 
this decree, $10,200.00 became payable during the interim 
between its date and the death in 1928 of Berens’ wife and 
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the coming of age in that year of his eldest daughter. The 
full performance of this decree would have necessitated the 
sale of Berens’ home and also the sale of his income-pro¬ 
ducing stock, for it appears that Berens’ estate yielded an 
annual income of only $350.00. It was to avert this that 
the children’s money and property was used. It would 
seem, therefore, that if equities are to be considered, Ber¬ 
ens’ children have the first claim upon the estate, as their 
estate has been used to perform the obligations of the 
June 3, 1910 decree. Coleman v. Frazer, 66 Ky. (3 Bush) 
300. Berry v. Stigall, 253 Mo. 690, 162 S.W. 126. Pome¬ 
roy's Eq. Juris. (1919) Vol. 3, s. 1300, and Vol. 5, s. 2343. 

Respectfully submitted, 


George C. Gertman, 

730 15th Street, N. W. 
Washington, D. C. 

Attorney for Appellants. 
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IN THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA 

HOLDING AN EQUITY COURT. 

Filed Feb. 14, 1910, J. R. Young, Clerk 

Lunacy Document No. 3724 


IN THE MATTER OF THE INSANITY OF 
FRANK C. BERENS 


To the Honorable the Justice of said Court, 

Holding a special Term thereof in Equity: 

The petition of Cuno Ii. Rudolph, John A. Johnston and 
Win. V. Judson respectfully represents: 

First. That they are the Commissioners of the District 
of Columbia, and, as such, are charged with the preserva¬ 
tion of the public peace, the protection of the rights of per¬ 
sons and of property, and the prevention of crime in the 
District of Columbia. 

Second. That under the provisions of the Act of Con¬ 
gress entitled “An Act to authorize the apprehension and 
detention of insane persons in the District of Columbia,’’ 
&c., approved April 27, 1904, one Frank C. Berens, who is 
believed to be insane or of unsound mind, has been appre¬ 
hended and is now detained at the Government Hospital 
for the Insane in this District pending a judicial inquiry 
into his mental condition; that said Frank C. Berens is 
represented to your petitioners, and is by them believed to 
be, an indigent insane person or person of unsound mind, 
so that he has not sufficient capacity for the government 
of himself. Your petitioners further believe if said Frank 
C. Berens be not an indigent insane person that he is an 
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insane person of homicidal or otherwise dangerous ten¬ 
dencies, so that he has not sufficient capacity for the gov¬ 
ernment of himself and his property; that said Frank C. 
Berens has been insane or of unsound mind since, to-wit, 
the 4th day of February, 1910, that the cause of his in¬ 
sanity or unsoundness of mind, if in fact, it exists, is un¬ 
known to your petitioners; but if the representations made 
to your petitioners be true, the said Frank C. Berens is un¬ 
fit to be at large, and is a fit subject for detention and 
treatment on account of his mental condition; and your 
petitioners believe that if he be permitted to remain at 
large within the said District the rights of person and 
property therein will be greatly endangered, the preserva¬ 
tion of public peace imperiled, and the commission of crime 
rendered probable. 

Your petitioners accordingly pray that the writ de luna- 
tico inquirendo may issue out of this honorable court, to 
the end that the alleged insanity of the said Frank C. Ber¬ 
ens may be inquired into and determined, that such orders 
may be passed by this honorable court as may be neces¬ 
sary in the premises. 

Cuno H. Rudolph 
John A. Johnston 
W. V. Judson 

Commissioners of District 
of Columbia. 

A. B. Duvall, 

Solictor for Petitioners. 

Subscribed and sworn to before me this eleventh day of 
February, A. D. 1910. 

William Tindall, 
Notary Public, D. C. 
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2-a VERDICT OF JURY 


FILED FEB. 17,1910. J. R. YOUNG, Clerk 


Now come here as well as the Commissioners of the Dis¬ 
trict of Columbia, by their Attorney, as FRANK C. BER- 
ENS, the alleged lunatic in proper person, and 


J. Louis Willige 
Harry Keister 
Lewis Massey 
Edward W. Hessick 
William F. Reith 
Henry Yost 


Thomas Peach 
John H. Stewart 
John H. McChesney 
William McCauslan 
Edward Kolb 
James J. Crowley 


a jury of good and lawful men of this District, selected 
from the panel serving in Criminal Court 2 according to 
the provisions of the statute in such case made and pro¬ 
vided, who being duly sworn to well and truly inquire into 
the allegations of the petition filed herein, after the case 
is given them in charge, upon their oath say they find the 
said Frank C. Berens to be of unsound mind, suffering 
from Dementia Praecox, accompanied with homicidal 
( ) tendencies; that he has not sufficient capacity 

tor the government of himself, and his property; that he 
has been -so insane since February 3d, 1910 that said luna¬ 
tic has alienated no lands nor tenements that the following 
lands and tenements remain to , to-wit: 

house on California St. $7500 on which he paid $250.00 and 
that he has a wife, named Bertha Berens, and 3 children 
of the following names and ages; Dorothy age 5 years. 
Mildred age 7 years. Bertha age 3 years. 


Wendell P’. Stafford, (s) 

Justice 


2-b Upon consideration of the Verdict of the Jury in 
the above-entitled case, and no cause being shown 



to the contrary, it is this 17th day of February, 1910, ad¬ 
judged, ordered and decreed that said Verdict be, and 
hereby is, confirmed. 

Wendell P. Stafford, (s) 

Justice. 


* * * * 


0 Upon consideration of the Petition filed herein by 

Bertha M. Berens, wife of said lunatic, 

it is, by the Court this 3d day of June, 1910, adjudged, 
ordered and decreed that said Bertha M. Berens be and 
she is hereby appointed Committee of the Estate and per¬ 
son of the said Frank C. Berens, and she shall give bond 
in the penalty of five thousand dollars conditioned for the 
faithful discharge of her trust. 

Thomas H. Anderson, 

Justice. 

7 Upon consideration of the Petition of Bertha M. 

Berens, filed herein, it is by the Court this 3d day 
of June, A. D. 1910, adjudged, ordered and decreed that 
said Bertha M. Berens, as Committee of the Estate of her 
said husband, as soon after she qualifies as such as may 
be expedient, pay out of said estate the following: 

1. The mortgage of $1000, and interest thereon, re¬ 
ferred to in her said Petition. 

2. The General Taxes on the real estate owned by said 
Frank C. Berens referred to in said Petition. 

3. Physician’s bill and bill for medicines. And further, 
until further order of the Court, said Bertha M. Berens is 
allowed to use of said estate the amount of seventy-five 
dollars per month for her support and that of her three 
children. 

Thos. H. Anderson, 

Justice . 
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• • • • 

35 REPORT OF DAVID A. HART, COMMIT¬ 

TEE OF THE ESTATE AND PERSON 
OF FRANK C. BERENS 

To the District Court of the United States for the Dis¬ 
trict of Columbia, I respectfully report: 

1. Frank C. Berens was adjudged insane and committed 
to St. Elizabeth’s Hospital on February 17,1910. The jury 
found Berens “to be of unsound mind, suffering from de¬ 
mentia praecox accompanied with homicidal tendencies.” 

At that time Berens’ family consisted of his wife and 
three infant daughters, namely, Mildred, born February 
22, 1902, Dorothy, born April 1, 1904, and Bertha, born 
April 12, 1907. Since then his wdfe and daughter Dorothy 
have died. 

At the time of his commitment to St. Elizabeths Hospi¬ 
tal, Berens’ estate consisted of premises 1847 California 
Street, being Lot 68 Square 2554 (which was Berens ’ home 
where he and his family lived), upon which there existed 
two mortgages, one of $5,000.00 and the other of $1,000.00; 
stock in the Chas. Schneider Baking Company which was 
then valued at $2,500.00; and stock in the Randolph Hotel 
Company valued at $2,500.00. Mention is made in these 
proceedings of an insurance policy which Berens carried 
at the time he was stricken but I do not find that it was a 
part of his estate as he had named his wife the bene- 

36 ficiary and, owing to her death, it becomes payable 
to her children free and clear of all claims of credi¬ 
tors of the patient. 1940 District of Columbia Code, Title 
30, s.214. 

2. On June 2, 1910, the Court appointed Berens’ wife 
as committee of his person and estate and on the same day 
an order was entered allowing $75.00 a month for the sup- 
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port of Berens’ family. This order was never modified nor 
rescinded and was only partly fulfilled owing to insuffi¬ 
ciency of income. 

3. The Randolph Hotel Company subsequently re¬ 
deemed its stock and by direction of the Court the pro¬ 
ceeds, $2,500.00, were used to pay off the $1,000.00 mort¬ 
gage and for the support of the family. Through the suc¬ 
cessful prosecution of an equity suit, Berens ’ former 
committee procured the cancellation and release of the 
$5,000.00 mortgage, consequently Berens ’ estate now' con¬ 
sists of the California Street house worth probably 
$10,000.00, and the Chas. Schneider Baking Company stock 
worth probably $4,000.00. However, the California Street 
property was sold in 1930 for taxes and tax deed delivered 
to the purchaser by the Commissioners of the District of 
Columbia on January 10, 1936. The sale was made for 
taxes in arrears for the fiscal year 1930 of $165.68 and the 
tax purchaser also paid the taxes for the years 1931, 1932, 
1933, 1934, 1935 and one-half of the year 1936. Besides, 
the taxes for the second half of the year 1936, to and in¬ 
cluding the year 1945, of approximately $134.74 per year, 
remain unpaid. 

According to the Statute under w'hich the tax deed w*as 
delivered, namely, s.793, Title 20,1929 D. C. Code, the real 
estate may be redeemed from the tax deed upon reimburse¬ 
ment to the tax purchaser of all taxes paid by him, w'ith in¬ 
terest at eight percent per annum. This may involve the 
total expenditure of approximately $2,000.00, and 
37 the taxes ow’ing the District of Colmnbia, with in¬ 
terest, may also approximate that amount. 

4. Until 1940, when Berens’ real estate became rented 
at $87.50 per month, the only income of his estate w*ere the 
dividends paid by the Chas. Schneider Baking Company of 
about $350.00 annually. As Berens’ estate was insufficient 
to support his family, his w’ife w'ent to work and his mother- 
in-law, who lived with his family, gave her time to the 




8 


household 'and also contributed her meager means. Be¬ 
sides, mon6y and property which Berens’ children had in¬ 
herited and acquired from their paternal grandparents, to 
the extent of approximately $26,000.00, was consumed by 
the family. 

Since 1940 the California Street property has been 
rented by Berens’ children who collected the rent and used 
it to pay for repairs and for their support under the order 
of June 10,1910. 

5. The- District of Columbia lias filed with me, with re¬ 
quest for payment, a bill of $18,542.20, less credits of 
$304.72, to reimburse it for Berens’ maintenance at St. 
Elizabeths Hospital since his commitment thirty-five years 
ago. So far as 1 can learn, this is the first time the Dis¬ 
trict had laid claim to reimbursement for his maintenance 
or given notice of its intention to claim reimbursement for 
his care and treatment. And so far as I have been able to 
ascertain there is no statutory liability for the payment 
of this bill and none exists at common law. 

6. Upon Berens’ adjudication and the appointment of a 
committee, the Court assumed jurisdiction of his estate for 
management and preservation, with power and authority 
to provide means for payment, in whole or in part, of his 

present and future maintenance at St. Elizabeth 
38 Hospital. 

The power and authority of the Court over the 
estates of infants and the insane is circumscribed by statute 
and none may be assumed. The question is not whether 
the Court possesses authority and power to make an order 
for the payment, in whole or in part, of Berens’ present 
and future maintenance, but whether it possesses author¬ 
ity and power to go back for thirty-five years and order the 
reimbursement to the District of Columbia, in a lump sum, 
of the money it has paid out for his maintenance. I have 
found no statute in the District of Columbia conferring 
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such authority or power. There is such a statute, how¬ 
ever, in New York. S.24(a), Mental Hygiene Law of New 
York. 

Berens has been a patient at the hospital for thirty-live 
years at the primary expense of the United States and the 
District of Columbia. During this time he possesses visi¬ 
ble means of support, yet the District of Columbia never 
asked the Court for an order for the cost of his present 
and future maintenance, in whole or in part, though there 
was a statute authorizing this, depending upon the ability 
to pay. 1940 D. C. Code, Title 21, s.319. This section, 
though repealed January 31, 1899, was reenacted March 3, 
1903 which was posterior to the enactment of Title 21, s.301 
and Title 21, s.304, 1940 D. C. Code. 

7. There are two features in this case that distinguish 
it from the cases decided by the United States Court of 
Appeals for the District of Columbia. (1) Berens had a 
wife and family for whose support provision was made 
by Court order. (2) At the time of Berens’ commitment 
to St. Elizabeths Hospital he owned his present estate. 

in the Baker case, 39 App. D. C. 42, the patient, though 
adjudged insane on February 16, 1893, possessed no estate 
until December 25, 1910, when he inherited $200,- 
39 000.00 and a committee was then appointed. The 

case was clearly governed by statute, Title 21, s.307, 
1940 D. C. Code. 

In the Depue case, 45 App. D.C. 54, the patient had no 
family to support, consequently Title 21, s.319, 1940 D. C. 
Code, which applied to Berens’ status, did not apply to 
Depue. 

in the Fitzhugh case, App. D.C. , the patient had 
no family or estate at the time of her adjudication and 
commitment. It was only shortly before her death that 
she acquired an estate which was followed by the appoint¬ 
ment of a committee. That case too was governed by 
statute. Title 21, s. 307, supra. 
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8. As a solution of the matters involved, I recommend: 

(a) That the real estate be sold at auction; the outstand¬ 
ing tax title to be redeemed and the taxes paid out of the 
proceeds. 

(b) That the net proceeds, subject to the payment of 
the expenses of the sale, and the Chas. Schneider Baking 
Company stock be preserved for Berens’ benefit. 

(c) That upon Berens’ death, the stock be sold, his fun¬ 
eral expenses and the expenses of the committeeship be 
paid, and. one-third of the net estate be paid over to the 
District of Columbia in settlement for past, present and 
future support of Berens, and the balance paid direct to 
his children. 


Respectfully submitted, 


David A. IIakt, 

David A. Hart, Committee 
815 15th Street 
Washington, D. C. 

40 PETITION FOR PAYMENT OUT OF PA¬ 
TIENT’S ESTATE AND FOR INSTRUC¬ 
TIONS TO COMMITTEE 

The petition of John Russell Young, Guy Mason and 
C. W. Kutz, Commissioners of the District of Columbia re¬ 
spectfully shows: 

1. That they are citizens of the United States and resi¬ 
dents of the District of Columbia and that they file this 
petition in their capacity as Commissioners of said District. 

2. That Frank C. Berens was only adjudged to be of un¬ 
sound mind and committed to St. Elizabeths Hospital on 
February 17, 1910, where he remained and is now under¬ 
going treatment. 
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3. That heretofore Bertha Berens, wife of the patient, 
was appointed committee of his estate, but petitioners are 
informed and believe and therefore aver that Bertha Ber¬ 
ens died on May 26, 1928; that thereafter on, to wit, the 
11th day of June, 1945, petitioners filed a petition for the 
appointment of a successor committee and after a hearing 
on the 25th day of June, 1945, David A. Hart, Esq., was 
appointed successor committee to the person and estate 
of the said Frank 0. Berens. 

4. That David A. Hart, Esq., successor committee of 
the person and estate of Frank C. Berens, has prepared 
and on the 30th day of August, 1945, forwarded to counsel 
for petitioners a copy of a report, which, said committee 
indicates, he expects to file in this honorable court; that in 
and by said report it is shown that the estate of the pa¬ 
tient consists of an unencumbered piece of real estate, be¬ 
ing lot 68 in square 3554, improved by premises known as 
1847 California Street, N. W., and valued at approximately 
$10,000, and stock in the Charles Schneider Baking Com¬ 
pany valued at approximately $4,000; that certain taxes 

are due against the said real estate, which the com- 
41 mittee estimates to amount to approximately $4,000. 

5. That in addition to the foregoing, the report 
of the committee shows that said real estate was rented in 
the year 1940 and still is rented for $87.50 per month, and 
that dividends on the stock of the Charles Schneider Bak¬ 
ing Company have amounted to about $350.00 annually. 

6. That said committee’s report further shows that at 
the time of his commitment, the patient’s family consisted 
of his wife and three daughters, but that one of the daugh¬ 
ters, as well as the patient’s wife, has died; that the re¬ 
maining daughters are Mrs. Mildred B. Hall, born Febru¬ 
ary 22, 1902, and Mrs. Bertha B. Boothby, born April 12, 
1907. 

7. That said report of the committee further shows that 
on June 2,1910, this court entered an order allowing $75.00 
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a month fpr the support of the patient’s family; that said 
report does not show when the 3rd daughter of the patient 
died, nor when the remaining two daughters of the patient 
married; that notwithstanding said remaining daughters 
would not have been entitled to support from the patient’s 
estate after their marriages, as to the dates of which pe¬ 
titioners are without knowledge or information sufficient 
to form a belief, and notwithstanding that said remaining 
daughters would not have been entitled to support out of 
tiie patient’s estate after attaining their majority, which 
was attained by Mrs. Mildred B. Hall, on to wit, the 22nd 
day of February, 1923, and by Mrs. Bertha B. Boothby on 
the 12th day of April, 1928, and notwithstanding that the 
wife of the patient died in 1928, thereby relieving the es¬ 
tate of the patient from any further obligations of support 
to any member of his family, the report of the committee 
shows that the income from the stock in the Charles Schnei¬ 
der Baking Company, as aforesaid, and the income from 
the real estate as aforesaid, continued and still continues 
to be appropriated by the said remaining daughters of the 
patient, Mrs. Mildred B. Hall and Mrs. Bertha B. Boothby, 
for their own purposes. 

8. That in addition to the foregoing, said report 
42 of ; the committee shows that there is in existence 
an- insurance policy on the life of the patient which 
was payable upon the death of the patient to the patient’s 
now deceased wife; that the committee concludes, without 
giving sufficient facts in his report to justify such a con¬ 
clusion, that the proceeds of said policy is not part of the 
estate of the patient, and that it becomes payable to the 
remaining daughters of the patient free and clear of all 
claims of creditors of the patient. 

9. That past due indebtedness owing to the District of 
Columbia for maintenance and treatment of the patient 
at St. Elizabeths Hospital now amounts to over $18,000 
and is increasing at the rate of $2.45 per day; that a bill 
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for said past due indebtedness is shown by the committee's 
report to have been sent to the committee by the District 
of Columbia; that notwithstanding the provisions of the 
Code of Law of the District of Columbia, the committee 
in his report states that he is unable to ascertain any statu¬ 
tory liability for the payment of this bill. 

1U. That notwithstanding the plain duty of the com¬ 
mittee to marshal and collect all of the assets of the pa¬ 
tient to the best of his ability and to see to the payment 
of the just debts of the patient and of the patient’s estate, 
the committee in his report has wholly failed to present to 
the court facts which might disclose that the insurance pol¬ 
icy on the life of the patient, as hereinbefore set out, is an 
asset of the estate of the patient, has made no report to the 
court of the fact that the daughters of the patient are liable 
to the patient’s estate for the income from the stock in the 
Charles Schneider Baking Company since their marriage 
or becoming of age and the income from the property since 
it was rented in 1940, as well as for the reasonable rental 
thereof from the time that they attained their majority 
or married until 1940, has applied at least two of the five 
pages of his report to what appears to be a brief on behalf 
of the daughters of the patient rather than a report to 
the court concerning the patient’s estate and has made 
recommendations to the court wholly inconsistent with his 
duties as committee. 

43 WHEREFORE, The premises considered, your 
petitioners pray 

1. That the committee be directed to produce for in¬ 
spection by the Court the insurance policy or policies on 
the life of the patient so that a proper determination may 
be had as to whether the same constitutes an asset of the 
estate of the patient. 

2. That the committee be directed by the Court to sell 
at public or private sale, subject to the approval of the 
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court, the stock of the patient in the Charles Schneider 
Baking Company. 

3. That the committee be directed to use the proceeds 
of said sale of stock in the Charles Schneider Baking Com¬ 
pany and such other cash as may be in his hands as com¬ 
mittee and as may come into his hands as committee lo 
settle outstanding tax liens of every kind upon the real 
estate belonging to the patient, being lot 68 in square 2554, 
improved by premises 1847 California Street, N. W. 

4. That when and if the said real estate is free and clear 
of all tax hens the committee be directed to sell said real 
estate belonging to the patient at public or private sale, 
subject to the approval of the Court. 

o. That the committee be directed to file a suit for an 
accounting on behalf of the patient’s estate against the two 
daughters of the patient, Mrs. Mildred B. Hall and Mrs. 
Bertha B. Boothby, for the income from the personal and 
real estate of the patient since the said daughters married 
or attained their majority and for the reasonable rental 
value of the real estate occupied by them from the time they 
married or attained their majority until the same was 
rented in 1940. 

6. That the committee be directed to pay the past due 
indebtedness due the District of Columbia for care and 
maintenance of the patient in St. Elizabeths Hospital since 
his commitment, and, if the cash in the hands of the com¬ 
mittee be not sufficient to pay the entire past due indebted¬ 
ness to the District of Columbia plus a reasonable sum to 
take care of the necessities of the patient during the re¬ 
mainder of the expectancy of his life, plus a reasonable 
amount for his funeral expenses after his death, that 
44 the committee be directed to pay all of the cash in 
his hands on account of the past due indebtedness to 
the District of Columbia after setting aside a reasonable 
amount to take care of the necessities of the patient during 
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the remainder of his life expectancy plus a reasonable 
amount for funeral expenses after his death. 

7. That the committee be directed to fully reimburse 
the District of Columbia monthly out of cash in his hands 
from the patient’s estate and out of the income of the pa¬ 
tient’s estate for the current cost of his maintenance and 
treatment in St. Elizabeths Hospital. 

8. And for such other and further relief as to the court 
may seem just and proper. 

John Russell Young 
Guy Mason 
C. W. Kutz 

Commissioners of the Dis¬ 
trict of Columbia . 

Richmond B. Keech, 

Corporation Counsel, D. C. 

Milton D. Iyorman, 

Assistant Corporation Counsel, D. C. 

Attorneys for Petitioners 

District Building 

DISTRICT OF COLUMBIA, ss: 

Personally appeared John Russell Young, Guy Mason 
and C. W. Kutz, who, being duly sworn according to law, 
depose and say that they are the Commissioners of the Dis¬ 
trict of Columbia; that they have read the foregoing peti¬ 
tion of said Commissioners and know the contents thereof; 
that the things therein stated upon their personal knowl¬ 
edge are true, and those stated upon information and be¬ 
lief thev believe to be true. 

* 

John Russell Young 
Guy Mason 
C. W. Kutz 

Commissioners of the Dis¬ 
trict of Columbia. 
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Subscribed and sworn to before me this 19th day of Sep¬ 
tember, 1945. 

Geoffrey M. Thorvelt, 

Notary Public, D. C. 

45 REPLY Oh’ MILDRED B. HALL AND BERTHA 
B. BOOTHBY, CHILDREN OE THE PATIENT 
AND HIS INCHOATE HEIRS AT LAW, TO THE PE¬ 
TITION OE THE COMMISSIONERS OE THE DIS¬ 
TRICT OE COLUMBIA ENTITLED “PETITION EOR 
PAYMENT OUT OE PATIENT’S ESTATE AND EOR 
INSTRUCTIONS TO COMMITTEE.” 


1. In June 1945, the Co mmi ssioners of the District of 
Columbia hied a verified petition in this cause titled “Peti¬ 
tion for appointment of Successor Committee,” in which 
they averred, inter alia, that by virtue of a statute they 
were entitled to be reimbursed out of the patient’s estate 
the cost of his maintenance at St. Elizabeths Hospital for 
the past thirty-hve years. 

j 

2. Thereafter, David A. Hart, Esquire, the appointed 
and qualified successor committee of the patient, hied a re¬ 
port in this cause in which he stated, inter alia, that the 
District of'Columbia had hied with him, with request for 
payment, a bill of $18,542.20 less credits of $304.72, but 
that he was unable to lind any statutory or common law 
liability for its payment under the facts and circumstances 
of the case as enumerated by him. 

3. The Commissioners of the District of Columbia, by 
their aforesaid petition, seek an order of the Court direct¬ 
ing the committee to pay said claim, notwithstanding the 
facts set forth in the committee’s report. 

4. The fundamental questions, therefore, are: 

46 (a) Is the Court justified in recognizing this 

wholly unliquidated claim, the accuracy of which has 
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not been established in any Court of competent jurisdic¬ 
tion as a lawful claim against the patient’s estate? 

(b) Assuming the accuracy of the claim, is there an^ 
statutory authority for its payment? If any such author¬ 
ity exists, it has,not been pointed out by the District of 
Columbia in any petition filed by it in this cause and re¬ 
spondents assert as a fact and as a matter of law that there 
is no statute in the District of Columbia which imposes 
upon patient’s estate, under the facts and circumstances of 
this case, liability for his past maintenance in St. Eliza¬ 
beths Hospital. 

5. Sections 115 (a), (b), (c) and (d) of the 1924 Dis¬ 
trict of Columbia Code were enacted June 30, 1902 (32 
Stat. L.- 524). These sections conferred jurisdiction upon 
the Court to make orders for the preservation of a luna¬ 
tic’s estate and for his present and future maintenance. 
They were never considered as being all inclusive; if they 
had been so considered there would have been no occasion 
for the Act of March 3, 1903 (32 Stat. L. 1043) which re¬ 
vived Section 4849, Revised Statutes of the United States, 
and the Act of February 23, 1905. 

Accordingly, respondents respectfully request that this 
cause be referred to the Equity Branch of this Court for 
hearing in order that the subject matter of the aforesaid 
petition and the report of the committee may be inquired 
into and determined in accordance with law. 

George C. Gertman, 

Attorney for Respondents 

730 15th Street 
Washington 5, D. C. 

47 ORDER INSTRUCTING COMMITTEE 

This cause having come on to be heard in Motions Court 
upon the petition of the Commissioners of the District 
of Columbia, the reply thereto by the patient’s children 
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and the previous report of the Committee, both of which 
the Committee adopted as his reply to the said petition, 
it is, by the Court, this 29th day of November, 1945, 

Adjudged and ordered. 

1. That the Committee be, and he is hereby, authorized 
and directed to procure possession of all life insurance 
policies which the patient carried on his life and exhibit 
them to the Court so that it may be determined by the 
Court whether the same constitutes assets of the patient’s 
estate. 

2. That the Committee be, and he is hereby, directed 
to fully reimburse the District of Columbia monthly out 
of the cash in his hands from the patient’s estate and out 
of the income of the patient’s estate for the current cost 
of his maintenance and treatment in Saint Elizabeths 
Hospital. * 

3. That the Committee be, and he is hereby, directed 
to sell for cash the patient’s stock in the Clias. Schneider 
Baking Company but no sale shall be made without being 
first reported to and ratilied by the Court. Before mak¬ 
ing such sale the Committee shall ascertain the fair market 
value of the stock and report to the Court with recommen¬ 
dation whether it should be sold at public or private sale. 

4. The Committee having, between the time of the ar¬ 
gument on the petition and the time of the signing of 

this order, filed a report with the Court showing 
48 the amount due the District of Columbia for taxes 
on Lot 6S in Square 2554, if paid during the month 
of Decenlber 1945, and the amount which I Brill, Esq., at¬ 
torney for the holder of the tax deed, will accept to redeem 
said property, the Committee be, and he is hereby directed 
to sell said real estate belonging to the patient at public 
auction, for cash free and clear of taxes, and to pay the 
amount due the District of Columbia for taxes and the 


t 
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cost of redemption of said property from taxes and tax 
deeds, as shown by his report, out of the proceeds of the 
sale of said property. A cash deposit of $1,000 shall be 
required as earnest money which shall stand forfeited 
should the purchaser default in closing his purchase ac¬ 
cording to the terms of sale as published. Notice of the 
sale and the terms thereof shall be given by publication 
in the Evening Star and Sunday Star for ten consecutive 
days immediately prior to the day of sale. In case the 
weather is inclement and the sale cannot be conducted, it 
shall be postponed to a future date and notice of the post¬ 
ponement shall be published on three consecutive days in 
the Evening Star or Sunday Star or both immediately 
prior to the day of sale. In all other respects the Com¬ 
mittee shall comply with Civil Rule 31 (b) of this Court. 

5. That the Committee be, and he is hereby directed to 
file a suit for an accounting and recovery on behalf of 
the patient’s estate against the two daughters of the pa¬ 
tient, Mrs. Mildred B. Ilall and Mrs. Bertha B. Boothby, 
of the income from the personal and real estate of the pa¬ 
tient since the said daughters married or attained their 
majority and for the reasonable rental value of the real 
estate occupied by them, namely 1847 California Street, 
Northwest, from the time they married or attained their 
majority until the same was rented to others in the year 
1940. 

6. That the Committee be, and he is hereby directed 
to pay the past due indebtedness due the District of Co¬ 
lumbia for the care and maintenance of the patient in Saint 
Elizabeths Hospital since his commitment and up to the 

date of this order, and, if the cash in the hands of 
49 the Committee after complying with the foregoing 

paragraphs be not sufficient to pay the entire past 
due indebtedness to the District of Columbia as herein 
directed, plus a reasonable sum to take care of the small 
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incidental necessities of the patient other than supplied by 
said hospital during the remainder of his life expectancy, 
plus a reasonable amount for his funeral expenses after 
his death, the Committee be, and he is hereby directed 
to pay all of the cash in his hands on account of the past 
due indebtedness to the District of Columbia after setting 
aside a reasonable amount to take care of the said neces¬ 
sities of the patient during the remainder of his life ex¬ 
pectancy, plus a reasonable amount for funeral expenses 
after his death. 

7. That in case an appeal from this order is taken to 
the United States Court of Appeals for the District of 
Columbia, the execution of paragraphs 3, 5 and 6 hereof 
only shall stand stayed until such appeal is finally de¬ 
termined. 

8. That the Committee be, and he is hereby directed 
to report'to the Court any increase in the assets in his 
hands so that the amount of his bond may be accordingly 
increased. 

David A. Fixe, 

Justice. 

Approved as to form: 

Miltox D. Kormax, 

Assistant Corporation Counsel, D. C. 

David A. Hart, Esq., Committee, 

815 Fifteenth Street, Northwest. 

/ 

George-C. Gertmax, Esq., 

American Security Building. 

• it# 
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51 POINTS RELIED ON BY DAVID A. HART, 
COMMITTEE, AND MILDRED B. HALL AND 
BERTHA B. BOOTHBY UPON THEIR AP¬ 
PEAL TO THE UNITED STATES COURT 
OF APPEALS FOR THE DISTRICT OF 
COLUMBIA FROM PARAGRAPHS 3, f> 
AND 6 OF THE FINAL DECREE 
ENTERED ON NOVEMBER 29,1945. 


Point 1. In light of the Committee’s report, the District 
Court (sitting as a Motions Court) should have referred 
the motion of the District of Columbia, in conjunction with 
the Committee’s report, to the Equity Court for a full 
and complete hearing and determination of all the matters 
mentioned in the report, especially since this was at the 
request of the patient’s children and concurred in by the 
Committee. 

Point 2. In light of the facts set forth in the Com¬ 
mittee’s report, the District Court erred in paragraph 5 
of the decree in directing the Committee to sue the pa¬ 
tient’s children for an accounting. 

Point 3. The District Court erred in paragraph 3 of 
the decree in directing the sale of the patient’s stock in 
the Chas. Schneider Baking Company; it being a revenue 
producing asset, and except to raise money to reimburse 
the District of Columbia, as provided in paragraph 6 of 
the decree, there is no occasion now for its sale. 

52 Point 4. The District Court erred in paragraph 
6 of the decree in directing the reimbursement to 
the District of Columbia for the 35 years past maintenance 
of the patient at Saint Elizabeths Hospital, because— 

(a) Through the 35 years of the patient’s commitment, 
sec. 4849, Revised Statutes, United States, re-enacted 
March 3, 1903, District of Columbia Code (1940), Title 21, 
sec. 319, has been in force in the District of Columbia and 
was applicable to the patient’s status. 
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(b) Outside of the foregoing Statute which provides 
for a contingent liability, there is no Statute applicable to 
the patient’s status. The Act of February 23, 1905, ss. 
21-307,1940 D. C. Code, operates prospectively and applies 
where indigent patients subsequently acquire property, as 
in the Baker case, 39 App. D. C. 42, and the Fitzhugh case, 
71 App. D. C. 290. 

(c) There is no common law obligation upon the pa¬ 
tient’s estate to reimburse the District of Columbia for 
past maintenance at St. Elizabeths Hospital. 

(d) The District of Columbia occupies the position of 
creditor of the patient’s estate and, assuming the legality 
of its claim, the District of Columbia is barred by limita¬ 
tions from recovery except for the three years immediately 
prior to the filing of its claim. 

Point 5. Sections 115(a-d), 1924 D. C. Code, confer¬ 
ring prospective jurisdiction over the persons and prop¬ 
erty of lunatics, create no rights in third parties nor obliga¬ 
tions or liabilities against the patient’s estate. 

Point 6. Since Berens possessed his present estate and 
had a dependent wife and family at the time of his 
adjudication and commitment and for many years there¬ 
after, the question whether his estate was ever li- 
53 able for his current maintenance, in whole or in 
part, should have been determined while he was 
being maintained, as provided by sec. 4849, Revised Sta- 
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tutes, United States. It is too late now to say what the 
outcome would have been had the question been raised 
at that time. 

David A. Hart, 

Committee. 

George C. Gertman, 

Attorney for Mildred B. Hall 
and Bertha B. Boothby. 

Service of copy hereof acknowledged this 28th day of 
January, 1946. 

Milton D. Ivorman, 

Attorney for District of Columbia. 
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Frank C. Berens (hereinafter referred to as the patient) 
was adjudicated a person “of unsound mind suffering from 
dementia praecox, accompanied with homicidal tendencies” 
by a jury of the Supreme Court of the District of Columbia 
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on February 17, 1910, and this verdict was confirmed by the 
Court that same day. (App. 4-5) Thereby the patient be¬ 
came a ward of the Court. 

The proceedings had been instituted by the filing of a peti¬ 
tion by the Commissioners of the District of Columbia for a 
writ de lunatico inquirendo on February 14, 1910. (App. 2-3) 
Since February 17, 1910, the patient has been maintained and 
cared for in St. Elizabeths Hospital at the expense of the Dis¬ 
trict of Columbia. 

The patient’s wife, Bertha M. Berens, on her own petition, 
was appointed committee of the estate and person of the pa¬ 
tient by an order of the Supreme Court of the District of 
Columbia passed June 3, 1910. A further order passed that 
same day authorized the committee to “pay out of said estate 
* * * the mortgage of SI,000” (on the California Street house), 
and provided “until further order of the Court, said Bertha M. 
Berens is allowed to use of said estate the amount of seventy- 
five dollars per month for her support and that of her three 
children.” (App. 5.) 

These three children, all girls, were Mildred, born February 
22, 1902, Dorothy, born April 1, 1904, and Bertha, born April 
12, 1907 (App. 6). 

The patient’s wife died on May 26, 1928 (App. 11). One of 
the daughters, Dorothy, died June 25, 1941. (The fact of her 
death appears in the record (App. 6), and the date thereof is 
supplied on page 2 of the appellants’ brief.) The second 
daughter, Mrs. Mildred B. Hall, one of the appellants herein, 
attained her majority on February 22, 1923; and the other 
daughter, Mrs. Bertha B. Boothby, another appellant herein, 
attained her majority on April 12,1928 (App. 12). The record 
fails to disclose the dates on which the latter two daughters 
were married. 

Although the record fails to disclose how much of the estate 
was used to support the wife and children between 1910 and 
1928, it does disclose that the patient’s family occupied the 
California Street house—the wife until the date of her death. 
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and the surviving children until 1940 (App. 7). Appellants 
have omitted in their statement of the case at page 2 to state 
that the Randolph Hotel Company stock was redeemed for 
$2,500, of which $1,500 was used to support the family and 
$1,000 was used to pay off the $1,000 mortgage on the Cali¬ 
fornia Street house (App. 7, Committee’s Report). 

Another point in appellants’ statement of the case com¬ 
mands attention. Appellants say (p. 2), that the patient’s 
“parents took up the $5,000 mortgage” on the California Street 
house. There is no foundation in the record for this. Rather, 
the committee reported (App. 7) that “Through the success¬ 
ful prosecution of an equity suit, Berens’ former committee 
procured the cancellation and release of the $5,000 mortgage” 
on the California Street house. Since 1928, when the pa¬ 
tient’s wife died and by which date the patient’s children had 
attained majority, the corpus and income of the patient’s es¬ 
tate have been appropriated to the use of the daughters (App. 
7-8, 11-12). 

No successor committee was appointed from 1928 until a 
petition therefor was filed in 1945 by the Commissioners of 
the District of Columbia in the District Court of the United 
States for the District of Columbia. David A. Hart, appellant 
herein, was appointed successor committee of the patient’s 
person and estate on the 25th day of June, 1945. (App. 11) 

In September 1945 the Commissioners of the District of 
Columbia petitioned the District Court of the United States 
for the District of Columbia for payment out of the patient’s 
estate of the cost of maintenance of patient and for instruc¬ 
tions to the committee. The said petition recited that the in¬ 
debtedness due and owing to the District of Columbia by the 
estate for maintenance and treatment of the patient at St. 
Elizabeths Hospital amounted to over $18,000, and was in¬ 
creasing at the rate of $2.45 per day; that the estate then 
consisted of realty valued at approximately $10,000, against 
which certain charges and taxes were due, estimated by the 
Committee to be approximately $4,000, stock in the Charles 
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Schneider Baking Company valued at approximately $4,000, 
and a possible interest in a life insurance policy on the life of 
the patient. (App. 10-15) 

After a hearing in open court, the District Court, on No¬ 
vember 29, 1945, passed an order requiring the committee to 
pay the past due indebtedness to the District of Columbia for 
the care and maintenance of the patient in St. Elizabeths Hos¬ 
pital from the date of commitment to the date of the order 
(after setting aside a reasonable amount to care for the pa¬ 
tient for the rest of his life expectancy, and to defray his 
funeral expenses), and thereafter to fully reimburse the Dis¬ 
trict of Columbia monthly out of the patient’s estate for the 
cost of the patient’s maintenance and treatment in St. Eliza¬ 
beths Hospital. The order further required an inquiry into 
the status of the life insurance policy, sale of the baking com¬ 
pany stock, sale of the realty, and directed the committee to 
file suit for an accounting and recovery on behalf of the pa¬ 
tient’s estate against his two daughters for their use of the 
income from the personalty [about $350 a year (App. 11)] 
and of the income from the real estate [$87.50 per month 
(App. 11)] of the patient since their marriage or attaining 
their majority, and for the reasonable rental value of the pa¬ 
tient’s real estate occupied by them, namely, the California 
Street house, “from the time they married or attained their 
majority until the same was rented to others in the year 1940.” 
From this final order the appellants have appealed. 

SUMMARY OF ARGUMENT 

1. Maintenance and care of the patient in St Elizabeths Hos¬ 
pital was furnished by the District of Columbia upon the condi¬ 
tion and with the expectation of reimbursement from the patient 
if he should have or acquire an estate. The obligation to pay for 
said maintenance was imposed upon the committee by the Act 
of February 23, 1905 (33 Stat 740, §§ 21-306, 307, D. C. Code 
1940), effective from the date of adjudication, and was supple- 
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mcntcd by the Act of August 9,1939 (53 Stat 1298, § 21-318, D. C. 
Code 1940). Revised Statute 4849 (Feb. 28, 1861, § 21-319, D. C. 
Code 1940) was an integral part of an obsolete lunacy procedure, 
and was superseded in full by the later procedure prescribed by 
Acts of 1902, 1903, 1904 and 1905; therefore, Revised Statute 4849 
has no application to this case. 

2. The Equity Court, having full power and authority to super¬ 
intend and direct the affairs of the patient, properly entered its 
order of November 29, 1945. 

3. The motions justice properly acted as the equity court, there 
being no issue of fact to try. The patient is a ward of the Court 
under the doctrine of parens patriae and his committee is simply 
an instrumentality by which the court carries its orders into effect. 
The committee herein has misconceived his duties. 

4. The statute of limitations does not run against the indebted¬ 
ness of the patient to the District of Columbia for his care and 
maintenance in St Elizabeths Hospital. 

5. The decree of June 3, 1910, was not a judgment against 
patient’s estate, but merely authorized the committee to use 
$75.00 per month for the support of patient’s wife and children 
if said amount was currently available and did not vest in appel¬ 
lants the perpetual enjoyment of patient’s estate. In any event 
the judgment of the District of Columbia against the estate for 
maintenance and care furnished the patient is in no wise af¬ 
fected by the order of June 3, 1910. 

ARGUMENT 

I 

The District of Columbia in furnishing care and maintenance 
to the patient, did so on the condition and with the expecta¬ 
tion of reimbursement from the date of adjudication by virtue 
of the Act of 1905. Revised Statute 4849 was superseded by the 
Acts of 1902, 1903, 1904 and 1905 (as supplemented by the Act 
of 1939) and is therefore inapplicable to this case. 
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This Court’s latest analysis of the laws providing for main¬ 
tenance and care of mental patients in the District of Colum¬ 
bia, Fitzhugh v. D. C., 71 App. D. C. 290, 109 F.(2d) 837, re¬ 
affirmed its interpretation in Depue v. D. C., 45 App. D. C. 
54, and in Baker v. D. C., 39 App. D. C. 42, that Congress by 
the Act of 1905 (§§ 21-306, 307, D. C. Code 1940), has changed 
the previously existing law to provide that, maintenance fur¬ 
nished insane persons, either indigent or dangerous, was to be 
furnished not as an absolute charity but upon the condition 
and expectation of reimbursement from the patient subject 
only to his ability to pay. 

The De-pue case, supra, flatly rejected practically the same 
contentions as are made by the appellants in their brief herein. 

The facts in the Depue case are closely similar to those in 
the instant case. Depue, as committee, contended in this court 
that the patient’s estate, although liable for costs and expenses 
incurred by the District of Columbia for maintenance of the 
patient up to the time of his appointment, was not liable there¬ 
after, on the ground that the 1905 Act had no application sub¬ 
sequent to the appointment of a committee for the patient; 
that therefore liability, if any, must be predicated on Revised 
Statute 4S49; and that there could be no liability under Re¬ 
vised Statute 4S49, as the District of Columbia had totally 
failed to comply with its provisions. 

This Court, in the Depue case, undertook a comprehensive ' 
analysis of the insanity laws, and concluded that Revised Stat¬ 
ute 4S49 was an integral part of an obsolete lunacy procedure 
enacted between 1855 and 1877 which had been fully super¬ 
seded by Acts of June 30, 1902 (32 Stat. 524), March 3, 1903 
(32 Stat. 1043), April 27, 1904 (33 Stat. 316), and February 
23, 1905 (33 Stat. 740) [§§ 21-301, 303-307, 326-331, D. C. 
Code of 1940]; and that by the Act of 1905 the patient’s 
estate was made fully liable for all expenses incurred by the 
District of Columbia both before and after the appointment 
of a committee. 

Moreover, the Act of August 9, 1939, (§ 21-318, D. C. Code 
1940) reasserts the liability of the committee to pay out 
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of the estate for the care and maintenance of the patient and 
provides an additional source of repayment to the District of 
Columbia by imposing a responsibility on relatives (including 
adult children) to pay for the maintenance of the patient. Sec¬ 
tion 21-318 of the Code provides, in part, as follows: 

“The father, mother, husband, wife, and adult chil¬ 
dren of an insane person, if of sufficient ability, 
and the committee or guardian of his or her person 
and estate, if his or her estate is sufficient for the 
purpose, shall pay the cost to the District of Colum¬ 
bia of his or her maintenance, including treatment 
in Saint Elizabeths Hospital or in any other hospital 
to which the insane person may be committed. * * *” 

Appellant’s brief in several instances speaks of the applica¬ 
tion of the Acts of 1905,1902 and 1903 (pp. 5, 6 and 8, respec¬ 
tively as “prospective” so far as property of the patient is 
concerned. No authority is cited for this position and it is sub¬ 
mitted that there is none. Neither is there any authority 
for the proposition stated by appellants that the District of 
Columbia cannot assert a claim for past expense of care and 
maintenance of the patient because the amount to be paid was 
not decreed by the court “in advance.” The Depue and Fitz- 
hugh cases negative both these points. 

So thoroughly and effectively does the Depue case review 
the history of liability for payment for the care and mainte¬ 
nance of mental health patients and outline the applicable 
law with relation thereto that it would necessitate quotation 
of virtually the entire opinion to effectually demonstrate the 
position of the appellee in reliance thereon and in refutation 
of practically all of the contentions of the appellants. Believ¬ 
ing such lengthy quotation to be an unnecessary imposition 
upon the Court, the appellee respectfully refers to the entire 
opinion in that case and its reaffirmation in the recent Fitz- 
hugh decision. 
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II 

The Equity Court, having full power and authority to super¬ 
intend and direct the affairs of the patient, properly entered 

its order of November 29, 1945. 

This Court held, in Depue v. D. C., 45 App. D. C., 54, 57- 
58, that the jurisdiction to determine the ability of the patient 
to defray a part of the expense of his maintenance had been 
transferred from the Board of Visitors, as provided in Revised 
Statute 4849, § 21-319, D. C. Code 1940, to the Supreme Court 
of the District of Columbia (now the Equity Court by 
the Act of 1902, §§ 21-301, 303-305, D. C. Code 1940, and 
the Act of 1905, §§ 21-306, 307, D. C. Code 1940. This 
conclusion was reiterated in the latest case of Fitzhugh v. 
D. C., 71 App. D. C. at the bottom of page 291 and the top of 
page 292, 109 F. (2d) at the bottom of page 838 and the top 
of page 839. The Equity Court has full power and au¬ 
thority to superintend the affairs of the patient (§§ 21-301, 
307, supra). If, in the instant case, there had ever been a need 
to determine how much of the patient’s estate was to be ap¬ 
plied to. reimbursement of the District of Columbia for its 
expenditures in maintaining the patient over a period of 35 
years (and he is still being so maintained), the need did not 
become apparent to the Equity Court until 1945. The appro¬ 
priateness of the time to make such a finding was solely in the 
discretion of the said Equity Court. Inchoate and presump¬ 
tive heirs of the patient have no standing to object that the 
Equity -Court did not sooner decide that the patient’s estate 
should be utilized to pay for his care and treatment. Rather, 
the daughters have without right appropriated both corpus 
and income the many years since 1928—the same years in 
which the taxpayers of the District of Columbia were advanc¬ 
ing the money to maintain and treat their father. 

Appellants contend that “if the equities are to be con¬ 
sidered, Berens’ children have the first claim upon the estate” 
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(p. 11). It is submitted that the equities are entirely the other 
way. While their father was being medically treated, housed, 
fed and otherwise maintained for 35 years by the taxpayers of 
the District of Columbia at a cost of $18,542.20 against which 
only $304.72 has been paid (App. 8, Committee’s Report) 
Berens’ daughters for seventeen years after their mother’s 
death and after they had attained majority occupied the house 
on California Street or rented it to others at a monthly rental 
of $87.50 and appropriated to their own use the income from 
the personalty in the amount of $350.00 annually, making an 
annual appropriation by them of $1,400.00 or a total of 
$23,800.00 which has gone into their pockets. 

Ill 

The motions justice properly acted as the Equity Court 

Rule 9(a) of the Rules of the District Court of the United 
States for the District of Columbia provides that all motions 
and formal orders shall be disposed of by the motions justice. 
There was no issue of fact presented by the pleadings requiring 
any further hearing. Counsel for appellants has unfairly at¬ 
tempted to give this Court the inference that the motions 
justice below disposed of this matter “in summary fashion 
upon a few moments reflection” (p. 9). While counsel for the 
appellee do not like to go outside the record, such an unfair 
statement forces them to advise the Court that argument 
before the motions justice of the District Court consumed 
more than one hour and that before the order appealed from 
was signed there were three conferences with the justice in 
his chambers covering a total of four or five hours and par¬ 
ticipated in by counsel on both sides and the committee. 

The Equity Court in the exercise of the full power and au¬ 
thority that it has to superintend and direct the affairs of this 
patient has ordered and directed the patient’s committee to 
reimburse the District of Columbia, to sell both realty and 
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personalty in the estate, and to perform certain other acts. 
It is cleanly within the power of the Court (§§ 21-301, 307, 
D. C. Code, 1940) to dispose of all or a part of the patient’s 
estate in the manner deemed by the Court to be for the best 
interest and welfare of the patient—in this case, payment for 
his necessaries. The Court has decreed payment for the main¬ 
tenance furnished the patient over 35 years in the form of all 
that is necessary to life and health. 

Under the doctrine of parens patriae (Overholser v. Treib- 
ly, 73 W.L.R. at page 705, 147 F.(2d) 708) the patient is the 
ward of the Court; and this Court has held as early as Mackey 
v. Peters, 22 App. D. C. 341, 346, that the committee is merely 
the instrumentality of the court to carry its orders into effect. 

The committee is appealing from the third paragraph of 
the order of November 29, 1945 (App. 18) which directs the 
sale of the patient’s stock in the Charles Schneider Baking 
Company. He argues (point 3, page 4) that the stock is rev¬ 
enue-producing and that there is no occasion for its sale ex¬ 
cept to raise money to reimburse the District of Columbia. 
This contention ignores the inescapable fact that the Charles 
Schneider Baking Company stock is not on the list of secur¬ 
ities considered legal investments for trust funds under Rule 
23 of the District Court. In no event, therefore, should this 
stock be; held by the committee. 

The committee also ignores his duty to act in the interests 
of his w’ard and not the ward’s family, who are selfishly seeking 
to appropriate the assets of the ward and protect themselves 
from accounting for their previous appropriation of the ward’s 
property. 

IV 

The statute of limitations does not run against the indebtedness 
of the patient to the District of Columbia for his care and main¬ 
tenance in St. Elizabeths Hospital. 

Prior to the adjudication of the patient in this case in 1910, 
Congress had on February 23, 1905, provided a foundation for 
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this Court to hold, in the three cases wherein it considered the 
matter, that the statute of limitations did not run against the 
debt owed the District of Columbia by the patient’s estate for 
maintenance and care in St. Elizabeths Hospital. Baker v. 
D. C., 39 App. D. C. 42; Depue v. D. C., 45 App. D. C. 54; 
Fitzhugh v. D. C., 71 App. D. C. 290, 109 F. (2d) 837. When 
the last named case was decided in 1940 this Court said of the 
statute of limitations: 

“And we reaffirmed what had been said in the 
Baker case as to the non-running of the statute of 
limitations in view of the specific provisions of the 
1905 Act. 

“The law announced in these cases has remained 
unchallenged for approximately a quarter of a cen¬ 
tury, and we see no reason to change it.” 

V 

The decree of June 3, 1910, was not a judgment against patient’s 
estate, but merely authorized the committee to use $75.00 per 
month for the support of patient’s wife and children if said 
amount was currently available and did not vest in appellants 
the perpetual enjoyment of patient’s estate. In any event the 
judgment of the District of Columbia against the estate for 
maintenance and care furnished the patient is in no wise af¬ 
fected by the order of June 3, 1910. 

On June 3, 1910, the same day the wife of the patient was 
appointed his committee, the Court passed a second order 
whereby she was “allowed to use of said estate the amount of 
seventy-five dollars per month for her support and that of 
her three children.” The appellants seek to employ this as a 
device to defeat the claim of the District of Columbia for fur¬ 
nishing those things necessary to the patient’s life for 35 years. 
The patient’s two daughters, who are appellants herein, are 
married and certainly not entitled to seek support from their 
father’s estate since their marriage or attainment of majority, 
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whichever occurred sooner. Their position is not improved 
from that of mere inchoate and presumptive heirs, by their 
claim to the accumulation of payments not made under the 
order of June 3, 1910, for their use and enjoyment today. The 
said order of June 3, 1910, certainly did not contemplate such 
a result. The Equity Court passed the order as a beneficence 
to the wife and children of the patient for their care and en¬ 
joyment from month to month as they lived and grew (Depue 
case at page 57). The order has long since served its purpose, 
but even at this late date has never been rescinded except by 
the order appealed from. 

Appellant Hart, the committee, has in no manner recognized 
the daughter’s claim to moneys which they allege accumu¬ 
lated under the 1910 order. He has not paid them any money 
under the 1910 order nor had the temerity to suggest that 
there should be any payment to them. 

CONCLUSION 

It is a matter of public policy under the fundamental laws 
of humanity, that persons stricken with mental deterioration 
be given care and treatment in the same measure as those af¬ 
flicted with physical disease, infirmities and ailments. Since 
1861 Congress has ordained that the individual patient, even 
though he has a dependent family, should be required to bear 
that portion of the expense of his care and treatment he is 
able to, just as this is true of persons stricken with physical 
disability. According to the annual report of the Commis¬ 
sioners of the District of Columbia to Congress, of which the 
Court can take judicial notice, in the fiscal year 1945 the 
District of Columbia expended $3,280,140 for the mainte¬ 
nance of mental patients in St. Elizabeths Hospital (p. 18) 
and of this sum recovered only $449,891 from the estates of 
patients, and from their families (p. 8). This is a serious bur¬ 
den on the individual residents of the District of Columbia 
who pay taxes. 
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In the instant case, the cost of maintenance of the patient 
for 35 years has been paid by the taxpayers of the District of 
Columbia, and the patient’s family relieved from all respon¬ 
sibility and liability in this respect. (On the contrary, they 
enjoyed his property in full measure.) 

The law is clear and the decisions of this Court have been 
clear, that the estates of patients, both living and deceased, 
are liable to reimburse the District of Columbia for the ex¬ 
penditures made to support, maintain and treat them. Even 
appellant Hart, the committee, acknowledges this by recom¬ 
mending that one-third of the patient’s net estate at death be 
paid “to the District of Columbia in settlement for past, pres¬ 
ent and future support” of the patient (App. 10). 

The judgment of the lower court was right in all respects, 
and should be affirmed. 
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